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Raul Aktanov (“Aktanov”) seeks review of a Board of Immigration Appeals’s

(“BIA”) decision affirming an Immigration Judge’s (“IJ”) denial of his application for
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asylum and withholding of removal.  The BIA determined that the actions of the

Kazakhstan secret police (“KNB”) were legitimate attempts to prosecute Aktanov for

violating Kazakh law, rather than to persecute him on account of his political opinion.

We grant the petition for review and remand for further proceedings. 

Because the BIA avoided making a credibility determination in its decision,

finding that Aktanov would be ineligible for asylum “even if we deem [him] to be

credible,” we assume Aktanov’s testimony is credible in reviewing the BIA’s

decision.  See Canjura-Flores v. INS, 784 F.2d 885, 889 (9th Cir. 1986). 

The record compels the conclusion that Aktanov was persecuted on account of

his political opinion.  “[W]hen a government harms or punishes someone without

undertaking ‘any formal prosecutorial measures,’ it engages in persecution and not

legitimate prosecution.”  Ramirez Rivas v. INS, 899 F.2d 864, 868 (9th Cir. 1990)

(quoting Blanco-Lopez v. INS, 858 F.2d 531, 534 (9th Cir. 1988)).  Aktanov testified

that he was detained and beaten on three occasions without being formally arrested,

charged with any crime, or granted an attorney upon request.  Further, rather than

prosecute Aktanov for his supposed crimes, the KNB officials told him to stop his

activities or leave the country, and later threatened him with further abuse if he did not

flee Kazakhstan.  
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Having determined that Aktanov has demonstrated past persecution, we remand

to the BIA so that the agency can make a credibility determination pursuant to INS v.

Ventura, 537 U.S. 12, 16 (2002).  See Canjura-Flores, 784 F.2d at 889.  If the BIA

deems Aktanov credible, the burden will then shift to the government to show, by a

preponderance of the evidence, that there has been a fundamental change in country

conditions such that Aktanov no longer has a well-founded fear.  Deloso v. Ashcroft,

393 F.3d 858, 864 (9th Cir. 2004). 

PETITION FOR REVIEW GRANTED AND REMANDED.


